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BEFORE THE NIGERIAN ELECTRICITY REGULATORY
COMMISSION

HOLDEN IN LAGOS ON THE 7" DAY OF JANUARY 2009
CASE No: NERC/03/000004/2008

IN THE MATTER OF:

A PETITION ON BREACH OF ELECTRIC POWER SUPPLY OBLIGATIONS TO
THE TERRITORY AND PEOPLE OF LAGQOS STATE OF NIGERIA AND
WRONGFUL INVOICING OF THE GOVERNMENT OF LAGOS STATE

BETWEEN:
PETITIONER: LAGOS STATE GOVERNMENT OF NIGERIA
AND
RESPONDENTS: 1.POWER HOLDING COMPANY OF NIGERIA PLC
2. IKEJA ELECTRICITY DISTRIBUTION COMPANY PLC

3. EKO ELECTRICITY DISTRIBUTION COMPANY PLC

4. TRANSMISSION COMPANY OF NIGERIA PLC
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BEFORE

1.  DR. RANSOME OWAN - CHAIRMAN

2. DR. ALIMI ABDUL-RAZAQ - COMMISSIONER
3. DR GRACE EYOMA - COMMISSIONER
APPEARANCES

AKEEM BELLO holding brief for MR SUPO SHASORE SAN, Hon. Attorney General
of Lagos State for the Petitioner.

JULIA UTULU (MRS.) with ALTYU IBRAHIM for 1* to 4" Respondents

RULING

INTRODUCTION

The Respondents/Applicants filed a Respondent’s Objection dated 20" October 2008 to the

Petdtion of the Petitioner/Respondent seeking for:

“an Order striking ount the Petition against the Respondents for lack of jurisdiction of this Honourable
Commission to adjudicate over this matter or IN THE ALTERNATIVE for an Order of this
Honourable Commission staying further proceedings in the present Petition pending referral of the dispute

between the Petitioner and the Respondents to arbitration.”
The grounds on which the application was brought are as follows:

1. That the subject matter of this Petitton is 2 breach of contract and does not fall
within the contemplations and purview of the provisions of Section 32 of the
Electric Power Sector Reform Act, 2005 (Cap E7, Laws of the Federation of
Nigeria 2004).

2. This Petition involves a dispute between a Federal Government Agency and a
State government, as such, this Commission is not the appropriate forum for the
adjudication of the dispute involving them.

3. There is an arbitration clause contained in the Agreement dated 30" June 2000

between the Petitioner and the Respondents.
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The Respondent’s Objection was supported by an 8 paragraph affidavit sworn to by one
Godwin Tyoka’a. Attached to the affidavit in support and marked Exhibit R1 is a copy of
Contribution Agreement dated 30™ June 2000 which in Clause 9 contained an arbitration

clause. The Respondent/Applicant also filed written Argument in Support of Application.

The  Pedtioner/Respondent filed a 5 paragraph  Counter  Affidavit to
Respondents/Applicants’ Affidavit in Support of Application dated 20th October 2008 as
well as Written Reply to Respondents/Applicants’ Argument in Support of their Application
to strike out the Petitioner’s Petition. The Respondents/ Applicants filed a Reply on Points
of Law. The parties adopted their written addresses and made further oral submissions on

the 16" day of December 2008.

BACKGROUND FACTS

The Petitioner filed a Petition dated 23™ June 2008 by which the following reliefs were

claimed:

1. A DECLARATION THAT THE 1" Respondents, and or the 2™ 3* and 4"
Respondents are in breach of their electricity supply obligations to the Government
and people of Lagos State and to all electricity consumers within the State.

2. AN ORDER directing the 1%, 2 3% and 4" Respondents to deliver to the Petitioner
the contracted power in addition to power to which the state was enttled prior to
the execution of the Barge Power Purchase Agreement (BPPA).

3. IN ALTERNATIVE to 2 above, a declaration that by virtue of the technical
condition of the infrastructure available in Nigertia, it was and is impossible to deliver
said power to Lagos State.

4. All other orders as the Nigerian Electricity Regulatory Commission may seem fit in

the circumstances.
A summary of the facts as gleaned from the Petition is as follows:

In 1999, the Lagos State Government in an attempt at providing uninterrupted power supply

to Residents of Lagos State concetved the idea of an Independent Power Project (IPP) and
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invited Enron Cotporation of the United States of America to undertake the project. Due to
the legal and regulatory framework, as well as existing operational parameters of the Nigeria
Electticity Supply Industry at the time, the contracting parties to the BPPA by which the
power was to be produced by the PP and sold wete:

1 Lagos State Government “LASG”(the Petitioner,/ Respondent);

ii. The defunct National Electric Power Authority now represented by the
Respondents/Applicants hetrein as a result of the breaking up of the
monopoly of NEPA and unbundling of its business under the provisions of
the Electric Power Sector Reform Act and the establishment of a

competitive electricity market;
1. Federal Government of Nigeria; and

iv. Enron Nigeria Holding Lid and Enron Nigeria Barge Ltd (Enron Parties)

later replaced by ALLS by way of assignment of interest of Enron Parties.

Under the BPPA, the Enron Parties were required to generate power for sale to NEPA, in
return for specified capacity and energy prices. NEPA would purchase the power, and
supply same to customers in specified areas of Lagos State in addition to, and not in
substitution for electricity that is generated otherwise than by such Barge. Under the
amended BPPA dated 30" June 2000 LASG that is the Petitioner/Respondent herein was
stated to also be the purchaser of the power and was made jointly liable with NEPA for

paying for the capacity charges under Clause 9 thereof.

Lagos State Government demonstrated support for the IPP by entering into a
Contribution Agreement dated 30™ June 2000 with NEPA, whereby Lagos State
Government agreed to pay NEPA 21.15% of the amount due from or invoiced to NEPA,
as ‘capacity payment’ under the BPPA.

Consequent upon the Contribution Agreement, on 14" November 2000, the Lagos State
Government instructed the Federal Ministry of Finance to effect a direct debit of its

statutory allocation from the Federation Account for the amount due as its contribution,
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to capacity payment. The instruction was however to serve only as further security for

payment of Lagos State Government’s obligations, under the BPPA.

In June 2001, the IPP began commercial operations and NEPA began to purchase
capacity and energy under the BPPA. It is now being alleged by the Petitioner that,
NEPA (whose functions have been taken ovet by the Respondents/Applicants following
the reform of the power sector) breached the express provisions of the BPPA and the
spirit of the Contribution Agreement by failing and/or refusing to devote any or all of the

electrical output of the IPP to customets in the areas designated in the BPPA.

The Petitioner also alleges that despite the breach, NEPA sought to obtain from the Lagos
State Government, contributions to the BPPA capacity tanffs in line with the
Contribution Agreement. Lagos State Government disputed the invoices and cancelled
the authorizations for the direct debits. This notwithstanding, NEPA and its successor-in-
interest PHCN continued to invoice Lagos State Government for contribution to the
capacity payments, while the Federal Ministry of Finance, in reliance on NEPA /PHCN’s
invoices continued to make deduction at source from Lagos State Government statutory

allocation.

Lagos State Government has now filed the instant Petition before the Nigerian Electricity
Regulatory Commission (the Commission), seeking redress against the alleged breach of the
Respondents’ obligations under the Barge Power Purchase Agreement and the stoppage of
alleged wrongful deductions and reimbursement of all amounts wrongly deducted under the
Contribution Agreement. The Respondents have raised objection to the jurisdiction of the
Commission to hear and determine the Petition on the gtound that the reliefs sought in the
Petition do not fall within the regulatory functions of the Commission and that the matter
must first be referred to arbitration in view of the arbitration clause in the Contribution

Agreement.

Both counsel submitted and exchanged written atguments and made oral submissions before
us. In her written submission, counsel to the Respondents/Applicants Mrs. Julia Utulu of

Wali-Uwais & Co formulated the following issue for determination: Whetber the Nigerian
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Electricity Reguiatory Commission (NERC) bas jurisdiction to enteriain this Petition in view of the subject
matter of the claims and more tmportantly the Arbitvation Clause in the Agreements between the parties.
However in her oral argument before us she submitted that the issue of jurisdiction should

be considered separately from the issue of stay pending arbitration.

Counsel adopted her written argument in support of the Objection dated 20™ October 2008
as well as her Reply on Points of Law dated 28" day of November 2008 and submitted that
by virtue of the provision of section 251(1) CFRN 1999, only the Federal High Court has
jurisdiction to entettain any matter which relates to any declaration or injunction affecting
the decision of the agencies of the Federal Government. She said that insofar as the claims
of the Petiioner ate declaratory reliefs, such are not within the powers exercisable by the
Commission under Section 32 EPSR Act 2005. She cited and relied on A.G Federation v
Abubakar [2007] 8 NWLR {(pt. 1035) 117; Madukolu v Nkemdilim (1962) 2 SCNLR 341,
499. In her oral submission she stated that the transaction was not a simple contract with
which NERC should be involved because there are other parties to the contract who were
not brought before the Commission such as the Enron Parties and the Federal Government
of Nigeria. She said the matter in question was a high profile transaction involving many
patdes and not just a license or regulatory issue. She said that Respondents/Applicants were
forced into the BPPA transaction by the Petitioner/Respondent who on voluntarily
engaging in power production project realized it could not proceed with the transaction
without the Respondents/Applicants. She concluded that having voluntarily assumed the
tisk (including making voluntary contribution by virtue of the Contribution Agreement) they
could not be heard to now complain on the basis of wiuntia non fit injuria. She said that the
power purchased under the BPPA from the Enron Parties now AES was for the entire
country and that nowhere in the BPPA was power reserved for the people of Lagos State so
no issue of supply or failure to supply power arose at the time of the agreement. She said
that there was no supply obligation that arose from the agreements to entitle the Petitioner

to complain.

Finally, learned counsel submitted that the supervisory and regulatory power conferred by
the Act did not extend to the grant of declaratory relief as such powers were deliberately
excluded by the legislature 1.e. the mention of one or more things of a particular class may be
regarded as excluding all other members of the class (Expressio unins est exclusio alterius- a
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canon of construction holding that to express ot include one thing implies the exclusion of
the other, or of the alternative). Counsel relied on Onuorah v KPRC [2005] 6 NWLR (pt.
921) 393 to the effect that jurisdiction is determined by the Plaintiff’s claim and urged the
Commission to decline jurisdiction. She referred to section 32 of EPSRA and submitted that
by litetal interpretation, the powers of the Commission under that section did not cover the

reliefs claimed in the Petition.

On the issue of stay pending arbitration, counsel submitted that the arbitration clause in the
agreement has divested the Commission of its jurisdiction, if any, as it is a condition
ptecedent which must be fulfilled or propetly waived before the Commission can assume
jurisdiction. Counsel cited and relied on M.V Lupex v NOC&S Litd [2003] 15 NWLR (pt.
844) 469 and Section 5(1) of the Arbitration and Conciliation Act 1990. Reference was also
made to Clause 9 of the Contribution Agreement and Clauses 23 and 24 of the BPPA and it
was submitted that under sub clauses 2 and 3 of Clause 23 of the BPPA except for dispute
tesolved through negotiation, atbitration shall be the exclusive method of resolving disputes
and that all such disputes shall be finally settled by arbitration. She said that Clause 9 of
Contribution Agreement provides that all disputes atising out of or in connection with the
agreement shall be finally settled by binding arbitration. She submitted that the Petitioner
could not ignore the provisions of the agreement on arbitration because they were
mandatory clauses and condition precedent. She refetred to Madukolu V Nkemdilim and
Kurubo V Zac-Mortison Nigertia Limited [1992] 5 NWLR 106 and submitted that where
an agreement makes provision for arbitration, before an action can be mstituted in a court of
law, any aggrieved party must first seek the remedy available in the atbitration. In rounding
up, she submitted that the Petition was not propetly before the Commission and ought to be
struck out. In response to a question from the Commission she submitted that the EPSRA
which came into force in 2005 did not make a distinction between Federal agencies and
other power sector participants in vesting regulatory power over the sector in the

Commission.

On his part, learned counsel for the Petitioner Mr. Akeem Bello holding the brief of Mr.
Supo Shasore SAN the Hon. Attorney General of Tagos State in opposing the Objection,
relied on the Petition dated 23* June 2008, Counter Affidavit dated 11™ November 2008 and
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Written Reply. In their Written Reply the Petitioner/Respondent raised two issues for
determination as follows:
a) Whether section 251 of the CERIN 1999 preciudes the Commission from assuming jurisdiction to
entertain the petition before it.
b)  Whether the respondent’s (sic) objection on stay of proceedings based on the arbitration clause can be

sustained on point of law.

In adopting his Written Reply during oral argument learned counsel for the Petitioner
/Respondent on his Issue One submitted that the EPSRA 2005 vests in the Commission
very wide powers of regulation coupled with extensive dispute resolution powers which
extends to and covers every person insofar as such person/entity deals with or is involved in
electricity generation, supply, disttibution etc. He cited Sections 32 and 63(1) of the Act and
submitted that the Commission has a wide platitude of powers to intervene to regulate the
electricity sector and that that is the ground on which their Petition 1s hinged. He referred to
the reliefs claimed in the Petition and submitted that for the purpose of arguing the
Objection to jurisdiction it must be assumed that the facts and content of the Petition are
true and deemed to be admitted by the Respondents/Applicants. He said that they can
therefore not at this stage challenge the factual basis of the petition. He submitted that the
reliefs raised the issue of breach of an obligation to supply electricity to the government and
people of Lagos State. He said it is an issue of breach of contractual obligation. He
submitted that the Commission is empowered to hold a hearing on any matter which under
the Act or any other enactment it is required or permitted to take action and the
Commussion shall hold public hearings on matters which it determines to be of significant
mterest to the general public. He submitted that supply of electricity to Lagos State i the
face of existing scarcity of power was of public interest. He said that the BPPA and
Contribution Agreement were for the benefit of the people of Lagos State and contractual
supply obligation to Lagos State assumed by the Respondents/Applicants under those
agreements were in addition to those already enjoyed by Lagos State prior to output of
Enron/AES Partes IPP. He said that the Petitioner/Respondent could not undertake

financial obligations on behalf of the entire nation.

Counsel submitted further that Section 251(1) (r) CFRN 1999 confers exclusive

jurisdiction on the Federal High Court on matters relating to executive or administrative
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action of the Federal Government or its agencies and same does not confer on the Court
exclusive jurisdiction in relation to matters that is contractual or commercial in nature.
He referred to Onuorah v KPRC (supra), FMBN v Uwadiale {2004]10 NWLR (pt.882)
632, Ministry of Works v Thomas Nig. Ltd [2002] 2 NWLR (pt.752) 752.

He submitted that the Commission was set up by law to perform certain regulatory
functions and that any dispute arising from regulatory functions of the Commission is what
should go to the Federal High Court since that is what would constitute executive ot
administrative acton of a Federal Government agency. However if the Commission should
enter into a supply contract for purchase of goods say a generator and there is a dispute with
the conttactor, that transaction is not an executive or administrative action that should go
the Federal High Court. He submitted that the Federal high court has limited exclusive
jurisdiction. He submitted that by the proviso to Section 251 of CFRIN 1999 nothing
prevents a person from seeking redress against the Federal Government or any of its
agencies In an action for damages, injunction or specific performance where an action is
based on any enactment, law or equity. He submitted that it is a misconception to state that
once a Federal agency was imnvolved the Federal High Court is the only court for
determination of the case. Rather, he submitted, that once the action is based on contract,
that i1s pure contract, it is not within the exclusive jurisdiction of the court. He referred to
patagraph 10 of the Pedtion. He also referred to Clause 9.2 of the BPPA which provides as
follows: “NEPA shall ensure, whether by means of circuit breakers or otherwise, that an amount of
capacity and electrical energy equal Lo or greater than the electrical energy associated with the entire output of
each Barge is made avatlable for off-take from Grid by customers, in addition to, not in substitution for, any
electricity that is generated otherwise than by such Barge.” He further submitted that Clause 11 of the
BPPA defines “customer” as any person or entity living within a geographical area specified
in the Ninth Schedule (as modified from time to time by agreement between the Purchasers.
He submitted that Ninth Schedule defines geographical area as Ikeja and Oshodi as Phase
1 and Victoria Island, Marina, L.ekki and Apapa as Phase 2. He submitted that from

those provisions the entire output from each Barge was to be channeled to consumers in
Lagos. He further submitted that the Respondents are limited liability companies and cannot
claim to be agencies of the Federal government by the mere fact that the entirety of their

shareholding is held on behalf of the Federal government.
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He submitted that the entire process under the Electric Power Sector Reform Act (EPRSA)
2005 was to completely unbundle NEPA and turn its successor companies into limited
liability companies. These subsidiaries can sue and be sued in their names and should take
liability to that extent and not as agencies of the Federal government he submitted. He
further submitted, upon a question from the Commission that as at the time of the
agreement NEPA was a Federal agency but the position has changed since the unbundling.
However, even then since the transaction was contractual and not an executive ot
administrative action of a Federal agency the Federal High Court would still not have
exclusive jurisdiction. On the submission of the Respondents/Applicants that all necessary
parties were not before the Commission, he submitted that not all parties to the agreement
may owe the Petitioner an obligation which they feel has been breached warranting a
complaint and they have only brought before the Commission those they fecl breached their

obligation.

On the second issue for determination formulated by the Petitioner/Respondent, counsel
submitted that the arbitration clause in the agreements cannot divest the Commission of
jurisdiction as the Commission is not a court of law when holding a hearing. Counsel quoted
Section 5 of the Arbitration and Conciliation Act (ACA) and submutted that the Commission
1s a regulator of a sector of the economy and not a court within the contemplation of the
ACA. Counsel submitted further that even if the Commission was construed to be a court
which he did not concede, the grant of stay is not automatic as the grant is at the discretion
of the Commission and the burden lies on the party asking the court to refer parties to
arbitration to show that dispute is within the contemplation of Arbitration Agreement. He
referred to the cases of MLV Lupex v NOC&S (supra) and OSHC v Ogunsola [2000] 14
NWLR (pt. 687) and submitted that it 1s not automatic that once there is an arbitration
clause any prayer for stay of proceedings is granted as a matter of course. He said that the

grant of stay depends on the facts and circumstances of each particular case.
Finally, counsel submitted that the subject matter of the petition is of overwhelming interest

to the general public which will one way or another affect the lives of the populace and

urged the Commission to assume jurisdiction and entertain the petition.
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ISSUES FOR DETERMINATION

We have considered the arguments presented before us, particularly the issues for
determination as formulated by the parties. We note that during oral submission both
counsel agreed that the issue of jurisdiction ought to be considered separately from the issue

of the arbitration clause. We therefore hold that the following issues arise for determination:

a) Whether the Nigerian Electricity Regulatory Commission “the Commission™ or
“NERC” has the jurisdiction, powet or authority to hear the Petition of Lagos State
Government against the Respondents having regard to the reliefs claimed.

b) Whether the arbitration clauses m the BPPA and Contribution Agreement precludes
the Commission from hearing the Petitton and if not whether in the circumstance

stay pending arbitration ought to be granted.

DECISION ON ISSUE a)

It is trite law that in considering an objection to jurisdiction the facts contained in the
Petition is to be assumed to be true and unchallenged. We would therefore in
considering the Respondents /Applicants Objection assume the facts contained in the
Petition to be true. Also, it is well established that jurisdiction is determined upon the
reliefs claimed. The reliefs claimed in paragraph 3 of the Petition are reproduced as

follows:

3.1 A DECLARATION THAT THE 17 Respondents, and or the 23" and 4" Respondents
are in breach of their electricity supply obligations to the Government and people of Lagos State and
to all electricity consumers within the State.

3.2 AN ORDER directing the 1%, 2, 3" and 4" Respondents to deliver to the Petitioner the
contracted power in addition fo power fo which the state was entitled prior to the execution of the

BPPAL

11
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3.3 IN ALTERNATIVE to 2 above, a declaration that by virtue of the technical condition of the
infrasiructure avatlable in Nigeria, it was and is impossible to deliver said power to Lagos State.
3.4 All other orders as the Nigerian Electricity Regulatory Commission may seem fit in the

cireumistances.

We are of the view that the ctux of the Petition as shown by the reliefs sought was the
claim that the Respondents/Applicants failed to supply additional electricity to the grid
for the benefit of consumers in the designated areas under the BPPA and continued to
impose wrong mnvoices on the Petitioner by way of capacity payment for power duly
produced but which it was apparently alleged not to be in a position to supply contrary to
the Barge Power Purchase Agreement and the Contribution Agreement respectively. We
are of the view that to determine whether these reliefs sought fall within the regulatory
functions of the Commission, it is pertinent to examine the objectives of the National
Electric Power Policy which informed the reform of the electric power sector by
enactment of the Electric Power Sector Reform Act (EPSRA) 2005. We would also
examine the functions of the Commission under the Act. It is also important to considet

whether the parties are subject to regulation by the Commission.

The National FElectric Power Policy as developed by the Electric Power Sector
Implementation Commuittee set up by the National Council of Privatisation (NCP) and
Bureau of Public Enterprises (BPE) expresses the determination of the Federal Government
to modernize and expand the Electricity Supply Industry (EST) in Nigeria through private
sector funding. The main priorities of the policy were:
- licensing of private electricity generation and distribution companies;
- creation of efficient market structures for the ESI within a clear regulatory
framework;
- the settng-up of a transparent and an independent regulatory agency to
monitor and enforce technical and economic regulation of the sector;
- to put in place a regime that will set out pricing for the electricity market, so
as to give more certainty to the allowable costs and likely tariffs for the

various sectors of the electric power market;

12
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the reform of the power generation and sales/marketing process and to
develop a new market structure based on bilateral contracts between

generating and distribution companies.

[t was in the spirit of the above objectives that NERC was established under Section 31 of the

347 EPSR Act with the following primary functions in Section 32. The section provides as follows:
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“32. - (1) Subject 1o this Act, the Commission shall have the following principal objects:

@

)

(&)
(@)

To create, promote and preserve efficient industry and marfket structures, and to ensure optimal
uttlization of resources for the provision of electricity services;

To maximize access to electricity services, by promoting and facilitating consumer connections lo
distribution systems in both rural and urban areas;

Ensure that adequate supply of electricity is available to consumers;

To ensure that prices charged by licensees are fair lo consumers and are sufficient to allow the
livensees fo finance their activities and lo allow for reasonable earnings for efficient operation;

To ensure the safety, security, reliability and quality of service in the production and delivery of
electricity lo consumers;

To ensure that regulation is fair and balanced for licensees, consumers, investors and other

stakeholders.

(2) for the furtherance of the objects referred to in subsection (1) above, the Commission shall

perform the following functions:

(a) promote compelition and private sector participation, when and where feasible;

(¢ ) establish appropriate consumer rights and obligations regarding the provision and use of

electricity services;

(@)

license and regulate persons engaged in the gemeration, rransmission, system operation,

distribution and trading of electricity;

(f) monitor the operation of the electricity market; and

(g) undertake such other activities which are necessary or convenient for the better carrying out of or

geving effect to the objects of the Commission.”

13
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The EPSRA 2005 gives the Commission power and authomty to carry out its functions under
the Act or under any other enactment through public hearings when it provided in Section 47

as follows:

Y47, - (1) The Commission may hold a hearing of any matter, which under this Act or any other
enactment is veguired or permitted to conduct or on which is required or permitted o take any action
and the Commission shall hold public hearing on matters which the Commission determine lo be of
signaficant inferest to the general publi.

(2) Where the Commission is required fo, or otherwise decides to, bold a hearing, all persons having
an interest in such matter shall, as far as reasonably practicable, be notified of the questions at issue

and given an apportunity for making representation if they so wish.”

Under Section 49 the Commission can refer any question of law to the Federal High Court
for determination either on its own initiative or on request of a party. The EPSRA 2005
made elaborate grievance procedure in Section 50 for persons dissatisfied by decisions of the
Commission by which an aggrieved person can ask for review of a decision of the

Commission or a tehearing. It provides inter alia,

“50. - (1) Subject to this section, any person aggrieved by,...........
(8) The outcome of any arbiiration or mediation by the Commission of a dispute between lcensees;
(h) Any other decision of the Commission; may apply to the Commission for review of the decision,

order or refusal.”

The EPSRA 2005 also established a licensing regime for all participants in power sectot.
Sections 62 (1) and 63(1) and (2) provide as follows:

62. - (1) No person, except in accordance with a license issued pursuant to this Act or deemed to have
been 1ssued under section 98(2), shall construct, own or operate an undertaking other than an undertaking
specifted in subsection (2) of this section, or in any way engage in the business of;

(a) Electricily generation, excluding captive generation,

(b) Electricity transmission;

(c) Systern operation;

(d) Electricity distribution; or

14
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(e) Trading in electricity.”

“63.- (1) A leensee shall comply with the provisions of bis license, regulations, codes, and other
requirements issued by the Commission from lime to time.

(2) Unless stayed by a court of competent jurisdiction, each licensee shall duly implement or follow,
as the case may be, Commission orders and written notices, notwithstanding that the licensee has or may

intend to take legal action challenging any such order or notice.”

FEach licensee was required to render its services in accordance with the terms of the license.
For instance Section 67 (2) provides that ‘@ distribution licensee may also bave the obligation 1o
provide electricity to its distribution cusiomers, pursuant lo the terms of a trading licensee issued by the

Commission to the distribution licensee.”

Under Section 80 of EPSRA 2005 the Commission can develop customer service standards,
complaint procedures, codes and procedures for handling electricity supply, disconnections,
etc and all licensees are to comply with these standards and the Commission under
subsection 3 of Section 80 shall establish standards for compensation to customers who do

not enjoy regular power supply.

Section 76 of EPSRA 2005 provides for tariff regulation by the Commission. All generation
and trading in power and all transmission, distribution and system operation are subject to

tanff regulation including regulation of prices to prevent market abuse.

The power of the Commission to make regulations under Section 96 of EPSRA 2005
include among others powet to make regulation in respect of (j) handling customer related
matters such as complaint handling, non -payment of bills, connections and disconnection,
(n) procedure for market power monitoring, mitigation and enforcement, (p) fines and
penalties that may be payable by licensees or customers for violations of provisions of the

Act,

Section 98 makes elaborate consequential and transitional provisions with respect to existing
transactions at the time the Act came into force. In summary it repeals the Electricity Act

and NEPA Act but preserves all regulations and transactions tnade under those laws so far

15
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as they are consistent with the EPSRA 2005 and subject to further regulation by the

Commission.

To fully implement the new national power policy which seeks to transfer funding of power
generation and distribution from public to private sector, the Act in Section 1 provides for
formation of inittal holding company and successor companies to whom the assets of the
monopoly NEPA is to be unbundled. The Commission is to advise the Minister on the
progress towards establishment of a fully competitive electricity market which is the
objective of the Act and the national policy behind it. The Commission under Section 82 has

on-going responsibility of ensuring that the market remains competitive. It provides:

“82. - (5) The Commission shall also have an ongoing responsibility to consider, in respect of services in
competitive market, the prevention or mitigation of abuses of market power, in its decisions and orders
regarding matters such as, bul not limited to, license application and the grant of license; license terms and

conditions; the setting of prices and tariffs; and whether or not to approve a merger, acquisition or affiliation.”

Emphasis supplied.

By relief 3.1 of the Petition, to wit: “A declaration that the Respondents are in breach of

their electricity supply obligations to the Government and People of Lagos State and to

all electricity consumers within the state’, the Petioner calls on the Commussion to

exercise its power to ensure adequate supply of electricity and protection of consumers in
Lagos State by way of declaration of supply obligations of the Respondent under the

BPPA and Contribution Agreement. We hold that both agreements though pre 2005 the
date of commencement of EPSRA 2005, being agreements as at that date were

preserved subject the Commission’s regulations under the provisions

of Section 98 of the Act. We hold further that grant of declaradon on supply obligation of a
licensee is within the regulatory functions of the Commission as contained in sections 32(1)
(b),(c) (e), 32(2)(c), 67 and 80 of the Act. Also, failure to supply additional power for
consumers in the designated areas as agreed under the Power Purchase Agreement could
potentially amount to an abuse of market power if it is shown that the Respondents had
dominant position in the market and the Commission has a duty to prevent such abuse if
proven under section 80(5) of the Act. In United Brands V Commission [1978] ECR 207

in considering allegation of abuse of dominant position by a major player in the European
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banana matket, the European Court of Justice (EC]) snfer alia described four types of market
abuse that can occur. First, is preventing distributors from selling the product. Second, is
refusing to supply the product to a particular distributor or consumer. Thirdly, is imposing
different selling prices for different distributors or consumer markets, that is, price
discrimination. Lastly, is charging unfair pricing that is, prices that were too high in relation
to the economic value of the product. We therefore hold that having regard to relief 3.1
sought in the Petition, the Commission is well vested with power and authority to consider

the Petition.
In relief 3.2 of the Petition the claim was for:

3.2 AN ORDER directing the 17, 2 3 and 4" Respondents to deliver to the Petitioner the
contracled power in addition to power to which the state was enfitled prior to the execution of the

BPPA.
We hold that relief 3.2 is a consequential relief to relief 3.1. It seems to us that if the
declaration sought as to the alleged supply obligation of the Respondents were to succeed,
then a ditection for delivery of the power the subject of the supply obligation could follow.
We hold that the various sections of EPSRA 2005 reproduced above empower the
Commission to give directions on delivery of power and enforcement of procedures for

supply, connection and disconnection of consumers and potential consumers.

Relief 3.3 of the Petition is an alternative claim to relief 3.2 and secks as follows:

3.3 IN ALTERNATIVE to 2 above, a declaration that by virtwe of the technical condition of the

infrastructure avatlable in Nigeria, it was and is impossible lo deltver said power fo Lagos State.

We hold that the Commission is mandated to ensure market efficiency and competitiveness
of the electric power market sector of the economy. That function requires that the
Commission ensures that consumers pay only a reasonable price for what is consumed and
suppliers recover their cost and reasonable profit. To achieve this the Commission is to
ensure that there are no abuses of the market by any participant as for instance receiving
payment for power which a supplier is incapable of providing or a customer paying for
power which 1s unavailable. Such actions could lead to market distortion and inefficiencies.

We therefore hold that determination of whether a licensee is capable of providing or
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503  distributing the power obligated to under a contract would fall within the jurisdiction ot
504  functions of the Commission.

505

506  Relief 3.3 of the Petition is an omnibus ground and seeks as follows:

507 3.4 Al other orders as the Nigerian Flectricity Regulatory Commission may seem [fit in the
508 carcumstances.

509 We hold that this relief would enable the Commission make such orders as may seem

510 necessary in the circumstances. See Peter Obi V. INEC[2007] 11 NWLR (pt. 1046} 565

511  We are unable to agree with the Respondents/Applicants submission that the
512 jurisdiction of the Commission was restricted to licensing and regulatory
513 matters and as such could not consider a petition based on “high profile
514 contractual transaction between the parties to the BPPA and the Contribution
515 Agreement.” As pointed out eatlier those agreements by virtue of the
516  provisions of Section 98 of EPSRA 2005 wete subject to the new regime
517 under the Act. In so far as the Act makes provisions that affect the
518  agreements or the Commuission makes regulations or sets standards or inserts
519  trading terms in licenses or deemed interim licenses, the agreements ate to be
520 construed as amended to that extent. The question whether any such changes
521  in the law applicable to the agreement have occurred in this Petition is to be
522 left to the hearing of the Petition itself. Suffice to say that the BPPA in the
523  Interpretation Clause at page 4 as well as Clause 28 ii anticipated that there
524 could be a change in law and then makes elaborate provisions to save those
525 parts of the agreement not inconsistent with the new law by stating that the
526  invalidity or unenforceability of any provision shall not affect the rest of the
527  agreement. It provides as follows:

528  Interpretation Clause

529

530 “Change in Law” means (i) any Applicable Laws coming into effect afler the date
531 bereof, (13) any such Applicable Laws in force at the date hereof being amended, modzfied or
532 repealed, (3i1) any change in the interpretation or application of any Applicable Law after
533 the date bereof, (iv) any requirement to oblain a Governmental Approval coming into effect

534 after the date hereof, (v) any requirement to exitend, reissue, or replace a Governmental
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Approval obtained by Owner and/ or ity Project related Affiliates being made subject to
new ferms or conditions or otherwise becoming unable to be obtained, and which (in each
case) has a material impact on the Project andf or Owners or such Affiliates performance of
is obligations or enjoyment of its rights hereunder, including (for the avoidance of donbi)
any of the foregoing which cause Owner or its Affiliates lo incur additional cost or expense
or that cause Owner or ils Affiliates to operate the Project in a less efficient or less
profitable manner or that cause Owner to be obligated 1o pay to the Lenders any additional
amount or to withhold any amount from amonnts due from Qwners or its Affiliates to the

L enders,

Clause 28:

“(28) Entire Agreement and Severability
(1) The invalidity or unenforceability of any provision of this Agreement shall not

result in invalidation of the entire Agreement. Instead, this Agreement shall be construed,
if possible, in a manner to give effect by means of valid provisions to the intent of the Parties
to the particular provision or provisions held to be invalid, and, in any event, all other

terms shall remain in full force and effect.”

We hold that the enactment of EPSRA 2005 is change of law and that PHCN and all its
limited liability successor companies are subject to direct oversight function of NERC,
without prejudices to Federal Government of Nigeria (FGN) share holding. It is in the light
of such change in law that the impact of the EPSRA 2005 on the agreement ought to be
considered. As shown from provisions of the Act reproduced above, the licensing terms,
proceduzes, standards and codes of the Commission have a direct impact on all contracts
entered into by any participant in the power sector and the Commission has sufficient
executive powers to monitor the market and ensure that all electricity suppliers and the

associated contracts comply with its standards and procedures.

Indeed the Commission was set up as a special regulatoty authority in the mould of the
Securities and Exchange Commission {SEC) and Nigerta Communication Commission
(NCC) and like them is vested with executive, legislative and quasi judicial powers. It 1s

therefore not correct that the Commission cannot adjudicate over dispute that are
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commercial ot contractual in nature. Section 47 gives the Commission power to conduct
hearing. Section 80(1)(b) authorizes the development of a Customer Complaint Handling:
Standards and Procedure. The Commission pursuant to this section has issued its regulation
on Customer Complaint Handling; Standards and Procedure. Further, Section 50 of EPSRA
2005 provides for a grievance procedure which consists of rehearing or review of decision of
the Commission or its intetnal otgans such as Compliant Officer or Forum under the
Customet Compliant Procedure. We hold that the above provisions and the Act, read as a
whole directly gives the Commission power to resolve disputes. More importantly however,
is that, in so far as commercial and contractual relationships affect the power sector in any
way listed mn S. 32 of EPSRA, the Commission can intervene. It follows that the
Respondents/Applicants submission that NERC has no power to resolve dispute by
application of expressio unius est exvlusio alferius principle to section 32 of EPSRA is
misconceived. This is because Section 32 ought to be read together with Secttons 47, 50, 76
and 80 of the Act. The better principle is that which says that legislation should be read as a
whole in order to discover the intention of the law maker. Applying this principle, there is
no dispute that the Commussion has powers under Sections 47, 50 and 80 of EPSRA to
resolve disputes in addition to its regulatory functions under Sections 32 and 76 and even in
respect of its regulatory functions under Section 32, it has the power to conduct hearings
under Section 47 that can arise as a result of complaint, petiion or its own direct
investigation of market conduct of industry participants in order to enable it hear all parties
before taking a decision whether judicial i.e. order, executive i.e. directive or legislative te.

regulation.

The current international best practice in regulation is consultative regulation. This
practice is now seen as part of the requirement of fair hearing imposed by Section 36 of
the 1999 Constitution. It is expected that the Commission should give hearing to parties
likely to be affected by its decision before the Commission takes any executive or
legislative action under S. 32 of EPSRA, even where the proposed action 1s

occasioned by the Commission’s own independent investigation. If the Commuission 1s
required by EPSRA to conduct public hearing for executive or legislative action, then talk
less of its dispute resolution function. We therefore hold that in its dispute resolution
funcdon hearing a complaint or petition is imperative to enable the Commission fulfill its

constitutional duty under Section 36 of the 1999 Constitution. We are therefore satisfied
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that having regard to the reliefs sought in the Petition, the Commussion has authority to

hear the complaint even if it is to determine whether the Respondents are worthy of

retaining their licenses or are keeping best practices in power business on which the

Commission aftet hearing can give directives in the overall interest of the power sector and
the protection of the public interest. It is significant that relief 3.4 in the Petition
secks “Al other orders as the Nigerian Electricity Regulatory Commission (the Commission) may

seem fit in the circumstances.”

Qur view is that even if this omnibus relief was not sought, the Commission still had
powers under Section 32 to act to protect the integrity of the market, encourage

competition, protect consumers and eliminate market inefficiencies.

Again, the relief sought by the Petitioner to compel the Respondents to deliver the
contracted power to the Petitioner, is in the realm of specific performance and in line with
the spirit of the National Electric Power Policy. So also is the alternative relief for
declaration that the Respondent was incapable of providing the electricity for which the
Respondent was being paid. In our opinion, The Commission has not only the power and
authority under section 32 but also the duty to compel efficiency in performance in the
sector and can therefore make such Otders or alternative declaration sought provided

sufficient evidence 1s led at hearing to warrant grant of those reliefs.

As regards the question as to whether the parties to the Petition are subject to regulation by
the Commission, it 1s clear that qualified persons engaged in electricity business in Nigeria
are subject to regulation by the Commission. Under the Act, the Commission is empowered
to license all industry participants involved in the following activities: electricity generation
i excess of 1 MW, electricity distribution in excess of 100KW, electricity transmission,
system operation and trading (See Section 62). The Act also makes it an offence punishable
by a term of imprisonment or imposition of fine for any person to undertake these activities
without a license. Even the state owned PHCN and its successor companies are subject to
the Commission’s regulation hence, the Act conferred on the Commission the power to
issue  interim  and formal licenses to them. It therefore follows that the
Respondents/Applicants atgument that being Federal government agencies, they ate not

subject to regulation by the Commission cannot be supported.
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We hold that the alleged breach of the Respondents/Applicants obligations under the Barge
Power Purchase Agreement does not amount to an administrative or executive action of a
Federal Government agency as contemplated by section 251 (1) (r) of the 1999 Constitution
for which exclusive jurisdiction is reserved for the Federal High Court. The Respondents to
the Petition would seem to have conceded this point in their Reply on Points of Law when
they said at page 2 thereof as follows:- “Our contention is not thar whenever Federal
Government or any of its agencies is involved in a case the only Court for the

determination of the case is the Federal High Court”.

BEven if it were, we are of the view that an administrative or executive action of a
government agency would still be subject to regulation by the Commission, so long as it
relates to the power sector and regulated electricity supply business. For instance, a
government agency cannot engage In electricity generation above 1MW without obtaining a
license from the Commission. The Commission itself is subject to the supervisory
jurisdiction of the Federal High Court as with every infetior administrative or quasi judicial
body created under Section 6 (6) of the 1999 Constitution which allows the National
Assembly to create other inferior dispute resolution framework and the Federal High Court
would normally respect the domestic forum for dispute resolution in the power sector as
provided in EPRSA 2005. In Garba v. Umiversity of Maiduguri [1986] INWLR (Pt. 18)
550 the court recognized the power of administrative bodies or tribunals to hear witnesses in
an administrative inquiry even though such bodies are not vested with judicial powers. Thus,
while an administrative body may not hear criminal matters, it can hear matters in respect of

civil conducts.

Having regard to holding above that the Commission is subject to the supervisory
jurisdiction of the Federal High Court, we have found it unnecessary to deal with the
extensive argument of both the Petitioner/Respondent and the Respondents/Applicants on
the jurisdiction of the Federal High Court. Thete is no competition between the two
institutions. They play different roles and should indeed complement each othet. The point
really is that in the area of competence of the Commission, the Courts would not normally
substitute their views except the Commission exceeds its power or breaches the rules as to

natural justice. Furthermore, Section 32(1} of the Act gives the Commission power to deal
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with efficiency of the electricity market, access to electricity, adequate supply of electricity,
fair pricing of electricity, safety, security and quality of electricity, and balancing between
interests of stakeholders in the sector. Section 32(2)(f) and (g) of the Act gives the
Commussion the power to “monitor the operation of the electricity market” and “to
undertake such other activities which are necessaty or convenient for the better
carrying out of or giving effect to the objects of the Commission”. It is our view that
the Commussion is empowered under these provisions to monitor and approve electricity
contracts for supply of power to customers ( including captive customers without alternative
suppliers) as well as market participants including considering whether parties are in breach
of their supply obligation or whether consumers or potential consumers are getting what
they are paying fot. In this regard, the Commussion is empowered to determine and approve
the content of power purchase agreements and other transactions in the market to ensute
compliance with the existing regulatory framework. For instance, since it 1s impetative that
the gains of power sector unbundling are preserved, the Commussion has a duty to
constantly monitor the market, its different segments and participants in order to maintain
competition and prevent restraint of trade in power. One method of monitoring the market
and maintaining the desired competition is through hearing complaints like the present
Petition and the 1ssuance of such directives as are now being sought if proved at the hearing.
It follows that notwithstanding the claims or reliefs sought by a Petitioner, the Commission
may conduct hearing on a dispute not only with intention of resolving the dispute but also to
enable it monitor the market and propose executive or legislative action to curb any

observed market abuses or inefficiencies found as a result of the hearing.

In the same vein, the Commission has the power under section 80(1) (f) of the Act to
prevent self help by a party to an electricity contract in case of default by another party. The
section provides that; “The Commission shall develop, in consultation with the licensees, the following
malerials: procedures for disconnecting non-paying customers or for those in breach of other rterms and
conditions of an applicable tariff or contract”. In other wotds, the Commission can under this
section, prevent the arbitrary right of a party to a power contract to cut off power supply to
a buyer for non -payment without a process regulated by the Commission so as to minimize
inconvenience to consumers buying in tutn from the distributor who had a contract with the
generation company. This is similar to the objectives and powers of the National

Communications Commission (NCC) to protect licensees and the public from unfair
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conduct of other providers of telecommunications services, with regard to the quality of
service and payment of tariffs and to protect consumers from unfair practices of licensees
and other persons in the supply of telecommunications services and facilities. See sections

2(d) and 4{0) of the NCC Act Cap N97, Laws of the Federation of Nigeria 2004.

The power of the Commission to monitor market participants is further sttengthened by the
provisions of the NERC Application for Licenses, Generation, Transmission, System
Operations, Distribution and Trading Regulations 2006. Section 15 thereof provides that:
“(a)The Commission may on its own inifiative or upon receiving a complaint or
information from any consumet, eligible customer, consumer association,
association of eligible customers or other licensees, initiate an inguiry into the
conduct or activities of any licensee.
(6) The Commission may if satisfied in its own opinton that enough grounds exist which may
warrant the suspension of a license, suspend a license in the manner spectfied hereunder”.
The instant Petition is a complaint to the Commission contemplated by the above
provisions. In addition, the Commission has adopted Regulations on Customer Complaint
Procedure 1ssued pursuant to section 80(1) (b) of the EPSRA and referred to eatlier in this
ruling. Nothing precludes a consumer from making direct complaints to the Commission by
way of the instant Petition and the power of the Commission to review the conduct of a
licensee which is statutory cannot be taken away by private contract of market patticipants

because it 1s statutory.

Again, since the Barge Power Purchase Agreement was executed before 2005 when the
EPSRA was passed, it is necessary to consider the impact of the EPSRA on prior existing
power contracts. We hold that by the combined provisions of section 62(1) and 98(1) and (2)
of the Act, power contracts existing pursuant to a license issued under the erstwhile
Electricity Act or NEPA Act would be valid as if they had been issued under the EPSRA.
For the avoidance of doubt, section 62(1) provides that except for a license issued under
section 98(2) no person shall engage in electricity generation, transmission, distribution, and
trading or system operation without a license issued under the Act. Section 98(1) and (2)
provide that any license, certificate, authority, or permit issued under the Electricity Act or
NEPA Act which had effect immediately before the initial transfer date shall continue to

have effect for the remaining period of its validity as if it had been issued under the EPSRA.
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Therefore, the Barge Power Purchase Agreement remained valid under the EPSRA and by
implication, the Commission has the power to regulate it including if appropriate declaring
that it is incompatible with the new regulatory framework and requiring that it be either
restructured or termipated. The BPPA in its Interpretation Clause at page 4 of the agreement
anticipated that there could be change of law. This is reinforced by Clause 28 ii referred to

carlier.

On the submission that all necessary patties are not before the Commission, we hold that
the issue does not arise from the Objection filed. Further from the Petition there is no
complaint against Enron DParties. The compliant seems clearly on the conduct of the
Respondents/Applicants as shown in the reliefs sought. We therefore hold that we cannot

decline jurisdiction on that basis.

One last parting issue that arises is whether the creation of super regulators such as NERC,
SEC and NCC is valid and fair under the 1999 Constitution. The basis of consideration of
this issue lies in the contention that the doctrine of separation of powers under the
Constitution prohibits the vesting of executive, legislative and judicial powers in one
institution. It is therefore argued that the law maker is wrong in vesting dispute resolution
power (Judicial), investigation and enforcement (executive) and rule making (legislative) in
one institution like NERC. The Respondents/Applicants have therefore, argued that dispute
resolution must be totally insulated in the Federal High Court and the Commussion has no

power to adjudicate in a dispute involving commercial contracts or involving a Federal

agency.

Unfortunately, the same argument has been rejected in the United States and by our Courts.
In Withtow v Jarkin 421 U.S (1975), it was held that mere combination of prosecuting
{executive) and adjudicating (judicial) function in a single agency alone without proof of
some particular bias was insufficient to ground claim of lack of due process. The Court
further observed that in criminal trials a judge is required to make a variety of determinations
some of which are executive, like issuance of warrants and then presiding over proceeding
which is judicial. According to Gellhorm & Levin,

“... the price of total insulation of the adjudicators could often be high, especially

where issues are technically complex or there is need for coherent national regulatory
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policy in a particular field. The cost of creating equal expertise in two separate
institutions could be high or even prohibitive. Just as troublesome is the likelihood
that separate bureaucracies would work at cross purposes; the possibilities for policy
stalemate or confusion could inctease matkedly'”

Based on the above, we are of the view that current international best practice justify the
decision of the legislature (National Assembly) to set up institutions which would work 24/7
(twenty hours seven days a week) to monitor particular fields, make rules, enforce the law
and adjudicate between the regulated persons and bodies because events move fast in those
matkets or fields and the National Assembly or even the Court do not seat every day and do
not have the capacity to give the close marking that super regulators are required to give to
market participants. Furthermore, licensees are engaged in commercial business of
procuring, transmitting and distributing a regulated product in the form of electricity to
customers including those without alternative suppliers. Therefore, the mere existence of a
commercial instrument in the form of a contract does not automatically make NERC remote

to supply disputes that arise from such contracts or performance obligations.

Based on the foregoing, we hold that the Commission has the power to hear the Petition of
a consumer/power purchaser at any level of the market as a consumer complaint which is
adjudicative and or in exercise of its executive and legislative powers which is regulatory and
to make necessary directives in keeping with the spirit of efficiency in the system including
efficient and effective dispute resolution and prevention of potential abuse of market power

as contemplated by the National Electric Reform Policy as well as the Act.

DECISION ON ISSUE b)

In considering this issue, two contracts are involved: the Barge Power Purchase Agreement

and the Contribution Agreement. Interestingly, it appears that the Respondents/Applicants

1 Gelihorn & Levin, Administrative Law and Process in a Nutsheil, West Publishing {1920} 3
Edition, page 287 1o 288.
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only relied on the Contributton Agteement in their formal Objection but in their

subtmussions and oral arguments both parties made extensive reference to the BPPA.

The Respondents/Applicants contend that the Commission lacks jurisdiction to hear the
Petition in view of the arbitration clause in the BPPA and Contribution Agreement and as
such the Petition ought to be struck out. They argued that alternatively the proceedings
should be stayed pending reference to atbitration. In other words, the Respondents interpret
the arbitration clause to mean that arbitration must be the first and only point of call as far
as any dispute relating to the BPPA and Contribution Agreement are concerned and there
can be no resort to the Commission because it 1s a commercial contract between private
patties. [t was argued that the arbitration clause was mandatory and jurisdiction ought to be
declined. Reference was also made to the Arbitration and Conciliation Act 1990 and it was
argued that the Commission was a court within the meaning of the Act and ought to stay

proceedings pending arbitration as provided for in the Act.

The Petitioner/Respondent argued that the Commission was not a court as contemplated by
the Arbitration and Conciliation Act and even if it were, stay was not a matter of course and
the Commission has discretion whether or not to grant stay. They argued that in the
circumstances stay ought not to be granted and that having regard to the statutory functions

of the Commission stay ought not to be granted.

Clause 23 of the BPPA provides for dispute resolution as follows:

‘23, Dispute Regglution

231 Throughout the Contract Term, representatives of Purchaser, NEPA and Owner
shall meet regularly at not less than yearly intervals and whenever one of such parties deers
it necessary to discuss the progress and status of the Project and the performance of this

Agreement.

23.2  The Parties bereto agree that in the event that there is any disputed or claim or
controversy between them arising out of or in comnection with this Agreement or in

connection with the interprefation of any of the provisions beregf or its breach, termination
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or validity (a “Dispute”) representatives of the relevant Parties (including, in the case of
Purchaser and Owner the representatives of Purchaser and Owner appointed under Clanse
6) shall meet together within five (5) days of one Party notifying the relevant Parties of a
Dispute in an effort to resolve such dispute by discussion between them, but failing
resolution of such Dispute within a further five (5) day period, the Chief Execntive of
Owner and the Executive or the desygnated representative thereof of Purchaser, NEP.A
andf or the Guarantor (as the case may be} shall then meet to resolve such Dispute and the
joint decision of such persons shall be set forth in a writing signed by each of them and
thereafier shall be binding upon the Parties hereto; provided, that in the event that a
settlement of any such Dispute is not reached pursuant to this Clause 23.2 within thirty
(30) days of one Partly notifying the other relevant Parties of a Dispute then either Party
shall have the right to have such Dispute determined by arbitration in accordance with the
provisions of this Clause 23, Except for Disputes resolved through negotiation, arbitration

shall be the exclusive method of resolving Disputes.

233 Any Dispute not resolved as provided for in Clauses 23.1 and 23.2 shall be
Sfinally settled by arbitration as provided in this Article 23.3.

23.3.1 All Disputes shall be finally settled by binding arbitration under the Rules of
Arbitration of the International Chamber of Commerce (the “ICC Rules™) then in ¢ffect.

23.3.2 The Place of arbitration shall be London, England. The arbitral proceedings
shall be conducted in the Finglish Langnage.

23.3.3 The arbitral panel shall be composed of three (3) arbitrators appointed in
accordance with the 1CC Rules, provided that, following their confirmation by the ICC
International Court of Arbitration (the "“1CC Court”), the arbitrators so nominated on
bebalf of each of the claimant(s) (jorntly if more than one} and the respondent(s) (ointly if
more than one) shall agree on a nomination for the third arbitrator, who shall chair the
arbitral panel. If such nomination is nol made within twenty (20) days from the date on
which the appointment of both of them have been confirmed, then the third arbitrator shall
be appornted by the ICC Court.
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23.3.4 The arbitrators are not empowered to award damages in excess of compensatory
damages, and each Party bereby irrevocably waives any right to recover such excess damages

with respect to any disputed resolved by arbitration.

23.3.5 Any determination or award rendered in an arbitration conducted hereunder:

(a) shall be final and binding on all parties

(b) shall be implemented in accordance with its terms;

(c) may be entered as a judgement by any court of competent

Jurisdiction; and

(d) if a monetary award, shall be made and promptly payable in
U.S. Dollars free of any tax deduction, or offset, and the
arbitral pane! may grant pre-award and post-award interest at
commercial rates. Any costs, fees, or taxes incident to enforcing
the award shall be charged against the Party resisting

enforcement.

The parties further expressty waive, fo the fullest extent
permitted by applicable law, any right to challenge an award by
the arbitrators anywhere outside the place of arbitration agreed

berein.

234 Exuept as provided in Clauses 12.4 and 18.12, during the pendency of any
Dispute pursuant hereto, the Parties shall continue to perform their obligations hereunder,

including in the case of Owner its obligations to produce and delver electrical capacity and

energy fo Purchaser and fo conduct required fests of the Barges, and including in the case of

Purchaser its obligations to pay all amounts due bereunder (including the disputed

antount), without setoff’.
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Also Clause 9.2 of the Contribution Agreement provides as follows:

“All disputes arising out of or in connection with the Agreement shall be finally settled by binding
arbitration conducted in accordance with the provisions of the Arbitration and Concilzation act (Cap 19}

Laws of the Federation of Nigeria 1990”7 [etnphasis supplied]

The position of the law is that an arbitration clause does not deprive a court or tribunal
propetly vested with jurisdiction of jurisdiction. Issue a) above has dealt with the question of
jutisdiction of the Comimission viz a viz the Federal High Court and the relief sought in this
Petition. We adopt our reasoning there as foundation for dealing with Issue b) under
considetation here. It follows that what happens is that both the Court or Commission and
atbitral tribunal retain their jurisdiction and rules have been developed to ensure that conflict

is avoided. We would now restate those rules.

Where the issue before the Court 1s whether or not it should exercise jurisdiction because of
ptior agreement by parties on atbitration, the onus i1s on the party urging the Court to
decline jurisdiction to provide sufficient evidence to justify such grant. While Courts will lean
towards ordering a stay of proceeding pending arbitration, the exercise of such power is
discretionary. A Court would normally stay proceedings if no step has been taken in the
proceeding by the party wishing to refer to arbitration. If that party has taken any step in the
proceedings, the Court would refuse stay of proceeding pending arbitration. Nowadays the

Court requires more effort such as issuance of Notice of Arbitration or appointment of

arbitrators before stay 1s granted. Put differently, a party urging the Court to decline
jurisdiction_must not say_it by words of mouth alone but must prove that at the

commencement of proceeding he was ready and willing to do everything to conduct
proper arbitration. This he must do by filing an affidavit to this effect in support of his

application for stay of proceedings; otherwise, the application for stay of proceeding pending

arbitration must be dismissed.”

2 Halsbury's Laws of England. 3 Edition at page 26; please see also NPA v COGEFA
{19711 2 NCLR 443 at 50-51
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Further, statutory bodies petforming regulatory functions would normally not succumb to
the private contract of parties subject to regulation by which they (private parties) seek to

resolve their dispute of sensitive public impact by arbitration.

Notwithstanding the arbitration clause in the BPPA and Contribution Agreement, it is not
all disputes between industry participants under the provisions of EPSRA that are arbitrable.
It is not every dispute that is arbitrable. Some disputes involve sensitive areas of public
domain that national law directly or impliedly removes them from the domain of arbitration’
and places them on regulatory institutions as supervised by national courts, such as, NERC
and the Federal High Court. The question whether a particular dispute is ‘arbitrable’ is a

matter of public policy which varies from country to country.

Some of the areas which are not arbitrable include, ctiminal matters, status of individuals like
marriage or company like insolvency, trade mark and patent, securities law or antitrust and
anti-competition. We hold that the framework of EPSRA 2005 in Decision on Issue a)
above indicates that the intention of the lawmaker was to transform the power market from
a monopoly to a free competitive market albeit in carefully mid-wifed stages by the
Commission and the Hon Minister of Power. It follows that EPSRA 2005 enforced by the
Commission contains many antitrust and pro competition provisions. According to Adam

Smith,

“People of the same trade seldom meet togethet, even for mertiment
and diversion, but the conversation ends in a conspiracy against the

public ot in some contrivance to raise prices.””

It is a known fact that arbitration is a private and confidential proceeding. The question is
whether public policy would allow disputes over contracts likely to be used to manipulate the
power market and distort efficiency and competition to be decided privately again through

arbitration? International best practice disclose that some countries used to hold that

3 Redfern & Hunter, Law and Practice of International Arbitration, (Student Edition, 2003)
Thomson Sweet & Maxwell pages 142 to 152

4 Adam Smith, The Wealth of Nations [1774) Book | Chap 10, Part 2
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anttrust laws were not matters of a private nature as the consequence affects muillions and as
such cannot be resolved privately say by arbitration.” Although United States Supreme Court
now says arbitration can at least look at validity of contract.” Coutts in other countries have
held that an arbitral tribunal can look at a contract even if it may be void for illegality on
ground that it violates antitrust and competition law. This is done on the basis of separability

of arhitration clause from rest of the agreement.T

In answering the question posed, first, we observe that the role of the Commuission is
essentially different from that of a court of law. A court of law is primarily concerned with
dispute resolution. The Commission on the other hand although it performs the role of
dispute resolution performs a much wider role of regulation of the power sector as
enumerated in Decision on Issue a) above. It follows that if reference to arbitration and stay
of proceedings could jeopardize the smooth operation of market structure, adverserly affect
market confidence or result in market failure or inefficiencies or unmitigated systemic risks

then it would be shying from its statutory responsibility if it grants a stay.

Secondly, usually arbitration would merely award damages. It is a very limited relief. Certain
issues are not arbitrable as a matter of public policy as discussed above. For instance,
declaration of tariff regime is vested in the Commission and cannot be the subject of
arbitration by virtue of the provisions of EPSRA. But once the regime is declared by the

Commission the details of calculation can be done by experts or by way of arbitration.

Thitdly, it seems that the BPPA itself anticipated that certain issues arising frotn it may not
be arbitrable. Consequently it made extensive provisions in Clause 24 for how to deal with

disputes which are not arbitrable. Clause 24.2 1s teproduced as follows:

“24.2  Without prejudice to the provisions of Clause 23 and for the exclusive benefit of
the other Parties hereto, each Party to this Agreement irrevocable agrees that the courts of

England shall bave jurisdiction for any action or proceeding brought to enforce any award

5 American Safety Equipment Corp. v J.B. Maguire & Co. 391 F. 2d 821 (2d. Cir. 1948)
¢ Mitsubishi Motor Corp. v Soler Chrysler Plymouth Inc., 473 US 614 105 S, Ct 3346 (1985]
7 Ibid, Redfern & Hunter supra.
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or deciston of any arbifrators appointed under this Agreement to resolve amy dispute

between the Parties or in relation to any matter that cannot, in accordance

with this Agreement, be the subject of arbitration.”

In summary, it provided for English Courts to deal with any matter which is not arbitrable
under the agreement in addition to issues that may arise from arbitratton. The cleat
implication is that the parties to the agreement knew and conceded that some matters are
not arbitrable. From analysis above, issues of abuse of market power for instance would not

be arbitrable as a matter of public policy.

Fourthly, the BPPA as shown earlier also antcipates that change of law may impact the
agreements. The agreements were entered into between December 1999 and June 2000 but
in 2005 the EPSRA was passed making substantial changes in the structure of the market by
eliminating the monopoly of NEPA through unbundling, creating a competitive framework
for the industry, introducing a licensing regime and creation of the Commission as the sole
regulator. This new regime made extensive provision for dispute resolution by the
Commission and for market monitoring and regulatory functions for the Commission. By
virtue of Section 98 of the Act this law impacted the dispute resolution clauses agreed to by
the parties to the agreement prior to the coming into force of the Act. It is a matter of public
policy and public interest whether the objectives of the Act is to be frustrated by the private
contract of the parties. The same logic applies to the choice of English courts for resolution
of non arbitrable issues. We hold that these cannot take away the power of the Commission

to perform its statutory functions within Nigeria.

The lesson seems to be that whilst modetn practice is for national courts to now accept that
arbitration can consider an otherwise void agteement, the existence of the arbitral clause
alone may not be sufficient to prevent the regulatory body charged with responsibilities
which include prevention of creation of anti-trusts and other anti-competition activities from

petfotming its function.

Best practice dictates that in the course of regulation a statutory body may indeed find that
certain aspects of the complaint may be better handled by third parties such as experts or
arbitrators. In addition, the Commission is empowered under Sections 48 and 49 of the
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EPSRA to refer a question of law in any dispute brought before it to the Federal High Court
for determination. This means that the Commussion has the right to first entertain a
complaint latd before it and then refer any question of law to court or arbitration as the case
may be. The Commission also has the right to rehear appeals from an aggrieved party against
its decisions and to review its decision if necessary under Section 50 of the Act. This
ptocedure, we believe, is in line with the objective of speed and efficiency by the
Commission 1n decision making as an independent regulator as conceived by the National
Electric Power Policy and the Act. Applying the above position of the law to the facts of the
matter we hold that having regard to the views we have expressed on Decision on Issue a)
above the Commission has jurisdiction to determine the Petition by Lagos State
Government notwithstanding the provisions for arbitration in the BPPA and Contribution
Agreement between the parues. It follows that the only issue left 15 whether this 1s an

approptiate case for exercise of power to grant stay pending arbitration.

In addition to the foregoing, we wish to draw attention to the position of the Supreme Court
on this matter, as expressed in the M. V. Lupex case, cited by both parties. The Supreme
Court stated the matters to be considered by a court or tribunal being asked to stay action
pending arbitration, as follows:

(a) 1n what country 1s the evidence on issue of fact situated or more readily available, and
the effect of that on the relative convenience and expense of trial as between the local
and foreign courts;

(b) whether the law of the foreign court applies and, if so, whether it differs from the local
law in any material respect;

(c) what country either party 1s connected and how closely;

(d} whether the Defendant genuinely desires trial in the foreign country, or is secking
procedural advantages;

(¢) whether the Plaintiff would be prejudiced by having to sue in the foreign court; and

(f) whether the Defendant was, and is still willing to go to arbitration.

It is our view that the word “action” as used in section 5(1) of the Arbitration and
Conciliation Act is wide enough to refer to proceedings on a petition before the
Commission. We have held in Decision on Issue a) above that the Commission is a quasi

judicial body saddled with responsibility of investigating facts, evaluating evidence and
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drawing conclusions from the evidence and taking actions of a quasi judicial nature. It
follows that proceeding on a petition before the Commission would be a quasi judicial
action. In ML H.W.U.N v Minister of Labour and Productivity [2005] 17 NWLR (Pt. 953)
120 at 149 it was held that: A guasi judicial action bas been defined in the Black's I aw Dictionary,
Sixth Edition at page 847 as a term applied to the action, discretion of public administrative officers or
bodies who are required to investigate facts or ascertain the evidence of facts or ascertain the evidence and draw
conclusions from them as a basis for their official action and to exercise discretion of a judicial nature.” We
therefore reject the argument of the Petitioner/Respondent that the proceedings of the

Commission were not within the contemplation of the Arbitration and Conciliation Act.

However, we are of the opinion that, in the particular circumstances of this matter, the
Commission should exercise the discretion granted in section 5 of the Arbitration and

Conciliation Act in favour of a refusal to grant a stay pending arbitration.

In considering whether to grant or refuse stay of proceedings pending arbitration, we have
considered amongst other things, the nature of the subject matter of the dispute, the
applicable law, the law/jurisdiction most closely connected with the matter and in which the
parties/evidence is located and the intentions of the parties, as demonstrated by the
documents filed. Whilst the Petition discloses weighty issues that require trial and
resolution, the Respondents/Applicants have not demonstrated any intention to refer this
dispute to arbitration. The Respondents’/Applicants’ affidavit in suppott of the Objection
did not contain any material indicating any Notice of Reference to Arbitration or
appointment of arbitrators. Also, not even evidence of prior negotiation as provided for

under the BPPA was established to show intention to utilize dispute procedure under BPPA.

In our opinion, the ends of justice and proper developtnent of the Nigerian electricity
market would not be well served if the Commussion abdicates its statutory responsibility by
granting stay rather than proceeding with the hearing in this matter. It is our decision
therefore to dismiss the Respondents/Applicants’ Objection and to proceed with the
hearing. If the Commuission deems it necessaty, it may, at the heating of the Petition, refer

any aspect of the Petition it may deem fit to the appropriate judicial or arbitral panel.
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For the above reasons we hold that this is not an appropriate case for the Commission to
abdicate jurisdiction or grant stay of proceedings pending arbitration because of an

arbitration clause.
On the foregoing basis, the Objection of the Respondents/Applicants challenging the

jurisdiction of the Commission to consider the Petition of the Petitioner/Respondent or in

the alternative secking stay of proceedings pending arbitration is hereby dismissed and

denied. W .

Al COMMISSIONER OMM ER

36



